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AGENTS  UNDER  THE  AUTHORITY  OF  SECTION  9  OF 
THE  "SETTLEMENT  OF  WAR  CLAIMS  ACT  OF   1928'^ 


DOCKET  NO.  12252 


Mrs.  Matilde  E.  Petersen,  Trustee  for  her  Tnmor  daughter,  Louise  C. 

Petersen,  Claimant 

John  D.  Costello  and  George  A.  Nugent,  Attorneys 


The  above  named  claimant  has  duly  filed  with  the  American  Com- 
missioner a  written  request  that  he  fix  a  reasonable  fee  to  be  paid 
by  her  to  her  attorneys,  John  D.  Costello,  of  San  Francisco,  Cali- 
fornia, and  George  A.  Nugent,  of  Washington,  D.  C,  as  compensa- 
tion for  whatever  services  have  been  rendered  by  the  attorneys  on 
behalf  of  and  with  the  authority  of  the  claimant,  such  services  being 
of  the  character  described  in  the  provisions  of  Section  9  of  the 
"  Settlement  of  War  Claims  Act  of  1928." 

The  claimant  has  objected  to  the  amount  of  the  fee  asked  by  the 
attorneys  on  the  ground  that  it  is  excessive,  and  the  attorneys  have 
been  notified  of  the  filing  by  the  claimant  of  her  request  that  a  reason- 
able fee  be  fixed.  The  attorneys,  in  response  to  a  request  by  the 
American  Commissioner,  have  each  filed  with  him  an  affidavit,  giving 
the  information  which  they  desire  to  have  considered  by  the  Commis- 
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sioner,  as  showing  the  reasonableness  of  the  fee  asked,  which  infor- 
mation has  been  brought  to  the  attention  of  the  claimant,  who  has 
filed  an  affidavit  in  reply,  copies  of  which  have  been  transmitted  to 
the  attorneys. 

In  this  case  an  award  was  rendered  by  this  Commission  on  March 
29, 1930,  on  behalf  of  the  claimant,  for  $9,585.54,  with  interest  thereon 
at  the  rate  of  five  per  cent  per  annum  from  January  21,  1918,  to  the 
date  of  payment,  which  amount  represents  the  depreciation,  valorized 
in  American  money,  in  the  value  of  an  estate  in  German}^  which 
claimant  inherited  and  became  entitled  to  during  the  war  and  which 
she  was  prevented  from  receiving  on  account  of  war  legislation  pro- 
hibiting the  removal  of  funds.  Payment  of  this  award  has  not  as  yet 
been  made  by  the  Treasury  Department. 

It  ajopears  from  the  information  filed  by  the  parties  and  from 
the  records  of  this  Commission  that  on  May  4,  1928,  the  claimant 
consulted  Mr.  Costello  with  reference  to  this  claim.  On  May  12, 
1928,  notice  of  the  claim  was  given  to  the  Department  of  State  by 
Mr.  Nugent.  On  May  26,  1928,  claimant  executed  a  power  of  attor- 
ney authorizing  the  attorneys  to  represent  her  in  connection  with 
her  claim. 

On  January  25,  1929,  the  American  Agency  before  this  Commis- 
sion wrote  to  the  claimant,  in  care  of  Mr.  Nugent,  concerning  this 
claim,  enclosing  four  copies  of  Questionnaire  Form  No.  2,  relative 
to  estate  claims.  On  February  11,  1929,  Mr.  Costello  wrote  the 
claimant  to  the  effect  that  her  claim  was  before  the  Commission  and 
was  progressing  satisfactorily.  This  letter  suggested  a  contingent 
fee  of  twenty-five  per  cent.  On  February  25,  1929.  the  claimant 
replied,  stating  that  she  considered  "  the  percentage  of  25%  *  *  * 
rather  high  in  my  particular  case ;  especially,  due  to  the  fact  that  the 
estate,  left  by  my  late  husband,  has  become  so  depreciated  that  the 
sum  to  be  realized  or  salvaged  will,  in  all  probability,  be  so  small 
that  I  am  beginning  to  doubt  if  it  will  pa}'  for  those  expenses  I  have 
already  had  in  connection  with  my  claim  so  far — such  as  many  notary 
fees,  attorney's  fees,  several  photostatic  copies,  typing,  and  registered 
mail  postage,  etc."  Claimant  requested  a  reconsideration  '•  with  a 
view  towards  a  reduction."  On  April  15, 1929,  the  claimant  executed 
Questionnaire  Form  No.  2.  In  answer  to  Question  33  (with  reference 
to  compensation),  claimant  states  that  her  agreement  with  her  attor- 
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neys  is  "  contingent."  On  April  23,  1929,  the  statement  of  the  claim 
was  filed  with  the  American  Agency  by  Mr.  Nugent. 

It  appears  that  on  May  14,  1929,  in  answer  to  an  inquiry  from  Mr. 
Crum  (who  was  associated  with  Mr.  Costello),  the  claimant  wrote 
that  "  regarding  the  matter  of  the  payment  for  Mr.  Costello's  services, 
I  should  be  pleased  if  Mr.  Costello  will  accept  20%  of  any  sum 
awarded  me  in  this  case."  On  May  31,  1929,  a  written  agreement 
fixing  the  attorneys'  compensation  on  a  20%  contigent  fee  basis 
was  executed  by  the  parties. 

The  American  Agency  had  requested  Mr.  Nugent  to  furnish  cer- 
tain specified  evidence;  this  was  done  on  July  3  and  July  8,  1929. 
The  Answer  of  the  German  Agent  admitted  liability  for  "Marks 
59,537.52  at  the  rate  of  exchange  prevailing  on  January  21,  1918 
(18.1  cts)  less  the  value  of  said  amount  as  of  January  10,  1920  (2 
cts)"  with  appropriate  interest  from  January  21,  1918,  but  denied 
liability  with  respect  to  shares  in  real  property  which  were  sold  by 
the  executor  on  December  23,  1920,  for  a  total  of  Marks  13,209.45,  on 
the  ground  that  on  that  date  exceptional  war  measures  were  no  longer 
in  force. 

On  January  14,  1930,  Mr.  Nugent  informed  the  American  Agency 
that  "  the  offer  of  settlement  proposed  by  the  German  Agent  is  en- 
tirely acceptable."  The  claimant,  upon  being  informed  of  the 
amount  of  the  award,  stated  that  she  was  "  very  much  delighted  with 
the  award  and  especially  so  that  it  will  be  paid  soon."  On  January 
29,  1930,  Mr.  Costello  sent  the  claimant  a  copy  of  a  letter  from  Mr. 
Nugent,  "  outlining  the  basis  of  the  award,"  and  stating  that  "  from 
it  you  will  note  the  very  favorable  basis  of  settlement  we  were  able 
to  effect  in  your  behalf.  The  usual  basis  of  settlement  in  estate 
cases  is  12.2  cents,  but  your  claim  was  settled  on  a  basis  of  16.1 
cents.  This  resulted  in  an  increase  in  the  amount  due  you  of  $3,810.40 
principal  and  interest."  On  February  5,  1930,  the  claimant  re- 
plied, expressing  her  pleasure  over  the  outcome  of  the  claim.  The 
claimant  stated,  however,  that  she  did  not  understand  why  the  claim 
was  not  allowed  in  full,  and  requested  that  Mr.  Nugent  take  up  with 
the  Commission  the  question  of  obtaining  an  award  with  respect 
to  the  real  estate  transactions. 

In  his  letter  of  February  11,  1930,  Mr.  Costello  informed  the 
claimant  that  he  would  take  the  matter  up  with  Mr.  Nugent.     Mr. 
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Costello  suggested  an  amendment  of  the  fee  agreement  "  to  provide 
for  the  expense  to  Avhich  I  was  subjected  by  having  gone  to  Wash- 
ington," stating  that  the  trip  •■'  resulted  in  prompt  action  and  an  in- 
crease of  nearly  $4,000  in  the  amount  of  the  award."  The  claimant 
refused  to  agree  to  this  amendment. 

Mr.  Costello  forwarded  an  application  for  the  payment  of  the 
award  to  the  claimant,  and  this  was  subsequently  filed  with  the 
Treasury  Department.  It  was  found  necessar}'^  to  have  a  guardian 
appointed ;  and  the  expense  thereof  was  assumed  by  Mr.  Costello. 

The  record  in  this  case  shows  that  the  attorneys  at  first  re- 
quested a  contingent  fee  of  25%  of  the  amount  to  be  recovered,  and 
that  the  claimant,  in  turn,  suggested  that  the  attorneys'  compensa- 
tion should  be  upon  a  20%  contingent  fee  basis.  As  pointed  out  by 
the  American  Commissioner  in  his  general  Administrative  and  Juris- 
dictional Decision  of  September  28,  1928,  and  as  held  by  him  in  a 
number  of  previous  decisions,  where  claimants  are  entirelj'  com- 
petent to  look  after  their  own  interests  in  making  a  fee  agreement 
with  their  attorneys,  it  was  not  contemplated  by  Congress  in  author- 
izing the  American  Commissioner  to  fix  reasonable  fees  in  those 
proceedings  that  he  would  disregard  an  agreement  thus  reached  by 
the  claimants  and  their  attorneys. 

The  American  Commissioner  accordingly  holds  that,  on  the  facts 
presented  in  this  case  and  judging  by  the  ability  shown  by  the 
plaintiff  in  looking  after  her  interests  in  the  presentation  of  this 
claim,  the  claimant  must  be  regarded  as  fully  capable  of  protecting 
her  own  interests  when  she  agreed  upon  the  contingent  fee  fixed  in 
her  agreement  with  the  attorneys,  and  that  the  fee  provided  therein 
is  reasonable,  within  the  meaning  of  the  Report  of  the  Senate  Com- 
mittee on  Finance,  recommending  this  fee  fixing  legislation  to  the 
Senate. 

Now,  therefore,  in  view  of  the  considerations  above  set  forth, 
and  of  those  stated  in  the  general  Administrative  and  Jurisdictional 
Decision  and  in  Administrative  Decision  No.  II,  rendered  by  the 
American  Commissioner  under  dates  of  September  28,  1928,  and 
August  30,  1930,  respectively,  and  after  careful  examination  and 
full  consideration  of  the  information  furnished  in  this  proceeding 
by  the  attorneys  and  the  claimant,  and  by  the  records  of  this  Com- 
mission pertinent  to  the  questions  involved,  and  after  due  delibera- 
tion thereon. 
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The  American  Commissioner  decides  and  fixes  as  the  reasonable 
fee  to  be  paid  by  the  claimant,  Mrs.  Matilde  E.  Petersen,  Trustee 
for  her  minor  daughter,  Louise  C.  Petersen,  to  her  attorneys,  John 
D.  Costello  and  George  A.  Nugent,  in  this  case,  the  fee  fixed  in  her 
agreement  with  them,  namely,  a  sum  equal  to  twenty  per  cent  (20%) 
of  the  amount  to  be  received  by  the  claimant  from  the  Treasury 
Department  in  payment  of  her  award,  the  said  fee  to  be  paid  by 
the  claimant  and  received  by  the  attorneys  as  full  compensation 
for  all  services  rendered  in  the  prosecution  and  collection  of  this 
claim,  as  defined  in  Section  9  of  the  "  Settlement  of  War  Claims 
Act  of  1928." 
Done  at  Washington,  D.  C-  this  3d  day  of  September,  1930. 

Chandler  P.  Anderson, 

American  Goimiiissioner^ 
Mixed  Claims  G om/mission^ 
United  States  and  Germany. 
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